
   HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 

    Tuesday, the 17th day of November, 2015  
 
   MISC.  APPEAL NO. 3 of 2013 
 
 Md. Sahibur Rahman 
 Son of Late Kabaruddin 
      Resident of Adabheti 
 PO - Tewaripal 
 Mouza – Sootea 
 District - Sonitpur (Assam) 
         ........ Appellant/defendant  
 
    -versus - 
 Md. Dilwar Hussain 
 Son of Md. Maked Ali 
      Resident of Koriani 
 PO - Tewaripal 
 Mouza – Sootea 
 District - Sonitpur (Assam)   ........ Respondent/ plaintiff 
 
  This appeal is coming on for final hearing or having been heard on 19th 

day of October, 2015.  

 Mr. P. J. Saikia 
 Mr. K. Deka 
 Advocates,     ...... For the Appellant  
 
 Mr. A. K. Paul 
 Advocate           ...... For the respondent 

 
 And having stood for consideration this day, the 17th day of November, 

2015, the Court delivered the following Judgment :-   

 

J   U   D  G  M   E  N  T 
 
 
1.  This Misc. appeal has been preferred by the appellant/ defendant 

against the impugned order, dated 06-05-2013, passed by learned Munsiff, No.1, 

Tezpur, Sonitpur in connection with Misc.(J) Case No. 136/ 2011 (T.S. No. 

69/10). 
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2.   The petitioner/appellant’s case, inter-alia, in brief, is that he is one 

of the ten defendants in T.S. No. 69/10. That the defendants Nos. 1,2,6,7,8 and 

in T.S. No. 69/10 appeared before the court on receipt of summons, through 

their engaged advocate Sri Sumitra Barthakur. That the said defendants prayed 

for time before the court for filing their written statement which was allowed. 

That the petition of the said defendants on 25-01-2011 was rejected by the court 

on the ground that the statutory period for filing the written statement had 

already expired on 05-12-2010. That after the said date, their advocate did not 

take any steps on their behalf and resultantly, the suit was decreed ex-parte 

against the defendants on 30-06-2011. It is pleaded on behalf of the petitioner 

that the said ex-parte decree was passed against the defendants as they were 

misled by their engaged advocate. In view of the above stated facts, the 

defendant / petitioner has prayed for setting aside the ex-parte decree, passed 

against the defendants.   

 

3.  The plaintiff / opposite party contested this petition by filing 

written objection. According to the plaintiff / opposite party the petiton is filed 

with an ulterior motive to delay the execution of the judgment and decree 

passed against the defendants in T.S. No. 69/10. The opposite party stated that 

the petitioner has not shown due diligence throughout the proceeding of T.S. 

No.69/10. It is stated that the allegation levelled against engaged advocate Sri 

Sumitra Barthakur is false and baseless because the defendant / petitioner along 

with the defendant No.5 appeared in the suit by engaging other advocates 

without praying for vacating the ex-parte order passed against him. It is further 

stated on behalf of the opposite party that the petitioner is very much aware of 

the proceeding in TS No. 69/10 because he was regularly attending the court of 

Judicial Magistrate, 1st Class, Tezpur in connection with criminal cases. It is also 

stated by the opposite party that the petitioner had knowledge of the day to day 

proceeding of the said suit for which he could collect the certified copy of the 

judgment and decree within a week from the date of preparation of the decree. 

That the decree in the suit is for permanent injunction and confirmation of 

possession of the suit property against as many as ten defendants including the 

petitioner. Except the present petitioner none of the said defendants has prayed 

for setting aside the ex-parte decree. Therefore, the decree cannot be set aside 

against the petitioner only. That the petitioner has been knowingly and 
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intentionally avoiding the proceeding in the suit, and so he is not entitled to seek 

the relief for setting aside the ex-parte decree passed against the defendants. 

Amid such facts the opposite party has prayed for dismissing the petition with 

cost.  

 

4.  Learned advocate for the petitioner submits that the learnred 

engaged advocate enaged in T.S. No. 69/10 by the petitioner did not take steps 

as per law in TS No. 69/10 by filing Vakalatnama. Learned advocate also submits 

that the suit was decreed ex-parte only for the default of the learned counsel, 

engaged by the petitioner in the TS No. 69/10.  

 

5.  On the other hand, learned advocate for the OP contended that 

the allegation levelled against the engaged learned advocate of the petitioner in 

TS No. 69/10 is baseless. Learned advocate also submitted that as admitted by 

the petitioner in his cross-examination, he had knowledge about the proceeding 

and did not take the step intentionally. Since the lapse was on the part of the 

petitioner himself, he cannot claim the benefit of provision of Order 9 Rule 13 of 

CPC.  

  

6.  The appellant in the Memo. of Appeal has raised as many as 11 

(eleven) grounds to prefer the present appeal. For the sake of brevity, the said 

grounds are not reproduced herein below.  

 

Issue :  

7.  Whether the learned Court below has erred in law and facts in 

passing the impugned order, dated 06-05-2013 ?  

 

  Discussions, Decision and reasons thereof :- 

 

8. Heard the learned advocates of both sides. I have carefully perused the 

materials available placed before the Court.  

 

 

9.    Order 9 Rule 13 of CPC deals with setting aside decree ex-parte against 

the defendant :-  
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“ In any case in which the decree is passed ex-parte against a 

defendant, he may apply to the Court by which the decree was passed for an 

order to set it aside, and if he satisfies the Court that the summons was not duly 

served, or that he was prevented by any sufficient cause from appearing when 

the suit was call on for hearing, the Court shall make an order setting aside the 

decree as against him upon the said terms as to cost, payment into Court or 

otherwise as it thinks fit, and shall appoint a day for proceeding with the suit”.  

 

10.   Upon perusal of the case record of TS No. 69/10, it transpires that 

summons against the defendant Nos.1,2,6,7,8 and 9 were duly served, and they 

upon receipt of the summons, appeared before the court. On 28-01-2011, the 

defendant Nos.1,2,6,7,8 and 9 were absent without any steps in the court and 

therefore, ex-parte order was passed against them. The case against the 

defendant Nos. 3,4 and 5 also proceeded ex-parte, vide order, dated 30-04-

2011. 

 

The petitioner Sahibur Rahman as PW-1 deposed the same facts 

which he earlier stated in his petition under Order 9 Rule 13 of CPC. During 

cross-examination, this PW-1 admitted that he knew about passing of ex-parte 

order against him prior to pronouncing the judgment in the suit. 

 

     From the evidence of PW-1 Md. Sahibur Rahman ( the petitioner ), 

it transpires that he had knowledge about the fact that the suit proceeded ex-

parte against him well ahead of the judgment and the decree. So, the petitioner 

could have appeared before the Court before passing the judgment and decree 

and could have prayed for setting aside the ex-parte order, which he has not 

done and alleged that his engaged advocate in the suit, has not taken any step 

on his behalf.  

 

From the above discussion, it is seen that the petitioner No.1 

Sabibur Rahman has failed to show any sufficient cause for his non-appearance 

in the suit. The petitioner has also not mentioned as to what prevented him from 

appearing before the Court when the suit was call on for hearing.  
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11.  In view of the above discussion, I do not find any justified ground 

to interfere with the impugned order, dated 06-05-2013, passed by learned 

Munsiff, No.1, Tezpur, Sonitpur in connection with Misc.(J) Case No. 136/ 2011 

(T.S. No. 69/10). Therefore, the Misc. Appeal is dismissed and the order, dated     

06-05-2013, passed by learned Munsiff, No.1, Tezpur, Sonitpur in connection 

with Misc.(J) Case No. 136/ 2011 is hereby upheld.  

 

12.  However, the parties shall bear their costs. 

 

13.  The Misc. Appeal stands disposed of, on contest, accordingly. 

 

14.  Send a copy of this judgment along with the case record to the 

learned Munsiff, No.1, Tezpur. 

 

              Given under my hand and seal of this Court on this day, the 17th 

day of November, 2015.  

 

     

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  
transcribed be me : 
        
(J. K. Muru) 
Steno.    **** 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


